DRAFT

[NO. XX]
GOVERNMENT OF FIJI
FIJI NATIONAL PROVIDENT FUND DECREE 2011
(DECREE No. XX)
ARRANGEMENT OF SECTIONS
SECTION
PART 1—PRELIMINARY
1. Short title
2 Objectives of this law
3. Commencement
4. Interpretation

PART 2—THE BOARD

Division 1—The Board

BN

1.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22,

Continuation of the Board

Functions and powers of the Board

Board members—appointment and qualifications
Chairman and Deputy Chairman

General duties of Board, Board members and staff members
Board and Board members entitled to indemnity
Period of office

Remuneration of Board members

Other terms and conditions of office

Board meetings

Resolutions without meetings

Board committees

Code of Conduct

Review of decisions

General forums

Staff etc

Disclosure of interests

Delegations

v10.4



2

DRAFT

Division 2—Accounts, audits and reports

23.
24.
25.
26.
27.
28.

Financial Management Act 2004
Records

Financial reports

Audit

Annual report

Annual reports to be published

PART 3—THE FNPF

Division 1—Operation of the FNPF

29.
30.
32.
32.

Continuation of FNPF

What must be credited to the FNPF
Application of the FNPF

Solvency requirements for FNPF

Division 2—Registration of employers and admission of FNPF members

33.
34.
35.
36.

Certain persons taken to be employers

Registration of employers

Returns to be made when employees engaged

Admission of FNPF members, and ceasing to be a FNPF member

Division 3—Contributions to the FNPF

37.
38.
39.
40.

Mandated contributions

Additional contributions

Recovery of contributions from employee
Penalty amounts

Division 4—Reporting to FNPF members and employers

41,
42.
43,
44,

Member annual statements for FNPF members
Member exit reports for FNPF members
Employer annual reports

Reporting material changes

PART 4—MEMBERS’ ENTITLEMENTS AND ACCOUNTS IN THE FNPF

45,
46.
47,
48.
49,
50.

FNPF members’ accounts

FNPF members allocating contributions to preserved and general accounts -
Other payers allocating contributions to preserved and general accounts
Crediting rates

Amounts to be credited to FNPF members’ entitlements

What can be debited from FNPF members’ entitlements

PART 5—PAYMENTS FROM THE FNPF

51.
52.
53.
54.

55.

56.

Board approval required

Payment on entitlement events

Withdrawals on reaching prescribed age—preserved entitlements to be withdrawn
Withdrawals on physical or mental incapacity, leaving Fiji or death—preserved and
general entitlements to be withdrawn

How payments on reaching prescribed age or on physical or mental incapacity are to
be paid

Additional amounts payable if basic annuity purchased

v10.4



DRAFT

57. Withdrawals must not be used to buy retirement income products that are not
approved

58. Nominations as to payment of entitlements on death

59. Payment on FNPF member’s death

60. Housing finance assistance

6l. Early withdrawals

62. Withdrawals amounts invested for certain minors

PART 6—RETIREMENT INCOME PRODUCTS

Division I—Board to provide retirement income products

63. Board to provide certain retirement income products
64. Other retirement income products

Division 2— Retirement Income Fund

65. Retirement Income Fund
66. What must be credited to the Retirement Income Fund
67. Application of the Retirement Income Fund

Division 3—Additional retirement income products

68. Approval of additional retirement income products
69. Suspension or revocation of approval on request
70. Suspension or revocation of approval

71. Existing rights on suspension or revocation

72. Notice of approvals, suspensions and revocations

Division 4—Disclosure obligations and unfair practices

73. Disclosure requirements

74. Requirements for applications for approved retirement income products
75. Prohibition of false and misleading statements

76. Code of Fair Practice

77. Unfair practices

78. Repayments of amounts paid for approved retirement income products

PART 7—SPECIAL DEATH BENEFITS

79. Special death benefit premiums etc

80. Special death benefits

81. The Special Death Benefits Fund

82. What must be credited to the Special Death Benefits Fund
83. Application of the Special Death Benefits Fund

4. Board not an insurer

85. Special death benefit not to be considered in certain cases

PART 8—OTHER PROVISIONS APPLICABLE TO FUNDS

86. Supplementary Fund

87. What must be credited to the Supplementary Fund
88. Application of the Supplementary Fund

89. Estimates of liabilities

90. Funding and solvency certificates

91. Board not subject to direction

92. Investments

93, Investment guidelines

94. Derivatives

v10.4



4 DRAFT

9s. Certain transactions prohibited

PART 9—PROTECTION OF ENTITLEMENTS

96. Amounts etc not subject to sequestration
97. Bankruptcy of employee
98. Bankruptcy, liquidation, etc, of employer

PART 10—ENFORCEMENT

Division 1—Inspectors and their powers

99. Appointment

100. Identity cards

101. Powers to monitor compliance

102. Powers to investigate suspected offences against this law

103. Entry and search, etc

104. Self incrimination not a reasonable excuse, and legal professional privilege

105. Warrants

Division 2—Departure from Fiji
106. Departure prohibition orders

107. Contravening a departure prohibition order
108. Departure authorities
109. Revocation of departure prohibition orders

Division 3—Proceedings

110. Recovery of unpaid contributions

111. Prosecutions

112. Evidence

113. Orders to third parties to recover unpaid contributions
114. Court may order payment of contribution and interest

Division 4—Other provisions

115. False or misleading statements
116. Incorrectly keeping records etc.
117. Falsifying or concealing identity with intention of deceiving or misleading etc

118. Liability of directors etc

PART 11—SUPERVISION BY THE RESERVE BANK

Division 1—Preliminary

119. Operation of this Part with other laws

120. Matters that the Reserve Bank must take into account in exercising powers and
performing functions under this Part

Division 2—Prudential standards

121. Prudential standards

Division 3— Actuaries and auditors

122, Appointment of actuary and auditor
123. Role of actuary

124. Financial condition reports
125. Assistance, etc, to auditor and actuary
126. Undue pressure or influence, etc, on auditor and actuary

v10.4



DRAFT

Division 4—Reports to Reserve Bank
127. Reports to Reserve Bank

128. Reserve Bank may require other reports
129. Report to Minister
130. Protection for reports

Division 5—Examinations and directions

131. Examinations
132. Reserve Bank’s powers of direction

Division 6—Statutory management

133. Board may appoint statutory manager

134. Role, powers and duties of statutory manager
135. Removal of statutory managers

13e6. Protections for statutory managers

PART 12—MISCELLANEOUS

137. Secrecy
138. Matrimonial property

139. Extension of certain provisions to providers of additional retirement income products
140. Board etc, not liable to tax
141. Victimisation of employees prohibited

142, Decree binds State

143, Regulations

144, Rules

SCHEDULE 1—CODE OF CONDUCT

SCHEDULE 2—REVIEW OF DECISIONS AND DETERMINATIONS

SCHEDULE 3—HOUSING FINANCE ASSISTANCE

SCHEDULE 4—RETIREMENT INCOME PRODUCTS PROVIDED BY THE BOARD

SCHEDULE 5—CODE OF FAIR PRACTICE

v10.4



6 DRAFT

GOVERNMENT OF FIJI

FIJINATIONAL PROVIDENT FUND DECREE 2011
(DECREE NO. XX OF 2011)

IN exercise of the powers vested in me as President of the Republic of Fiji and the
Commander in Chief of the Republic of Fiji Military Forces by virtue of the Executive
Board of Fiji Decree 2009, I hereby make the following Decree—

A DECREE TO REFORM THE FIJI NATIONAL PROVIDENT FUND, TO MAKE
PROVISION TO SECURE RETIREMENT SAVINGS AND RETIREMENT
INCOMES, AND FOR RELATED PURPOSES

PART 1—PRELIMINARY

Short title
1. This is the Fiji National Provident Fund Decree 2011.

Objects of this law
2. The principal objects of this law are—

(a) to ensure that workers will accumulate savings throughout their
working lives to help provide income after they cease working; and

(c) to improve the operation and governance of the Fiji National Provident
Fund.

Commencement

To be reviewed

3. This law comes into operation as follows—

(a) Parts1,2,8,9and 11 come into operation on the date on which this law
is Gazetted;

(b) Parts 3,4, 5, 6 and 7 come into operation on the date appointed by the
Minister by notice in the Gazette, but the Minister is not to appoint a
date for this purpose unless satisfied that the Board has complied with
Part 2 of the transition law;

(c) Part 10 comes into operation on the date appointed by the Minister by
notice in the Gazette.

Interpretation

4.—(1) In this law, unless the context otherwise requires—
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“account based pension” means a pension of the kind described in the
regulations as an account based pension;

“actuary” means a person who—

(a) 1is qualified to be appointed to be an actuary under the Insurance
Act 1998; and

(b)  is appointed under subsection 122(1);

“additional contribution” means an amount paid to, and accepted by, the
Board as an additional contribution in respect of an FNPF member;

“annuitant” means—

(a) in relation to an annuity—the annuitant as defined in the
definition of “annuity” in this subsection; or

(b) inrelation to an account based pension—the pensioner;

“annuity” means a contract under which a person (the “annuity provider”)
undertakes, for valuable consideration, to provide a series of payments
by way of annuity (“annuity payments”) to another person (the
“annuitant™);

“approved retirement income product” means—

(a) abasic annuity; or

(b)  aretirement income product approved under section 68;
“auditor” means a person who—

(a) is a member of an international firm of chartered accountants
represented in Fiji by a public practising member of the Fiji
Institute of Accountants; and

(b)  is appointed under section 122(2);

“balance”, in relation to a fund, an FNPF member’s FNPF account or an
FNPF member’s preserved or general entitlement at a particular time,
means the amount standing to the credit of the fund or account, or the
amount of the entitlement, at that time;

“basic annuity” means an annuity provided by the Board under section 63;
“Board” means the Board continued in existence by section 5;

“Board member” means a person holding office as a Board member under
section 7;

“Chairman” means the Board member holding office as Chairman under
section 8;

“Chief Executive Officer” means the person for the time being holding
office or acting as Chief Executive Officer under subsection 20(2);

“child”, of a person, includes an ex-nuptial child of the person;
“Code of Conduct” means a code formulated under section 17,
“Code of Fair Practice” means a code formulated under section 76;

“commencement day” means the day appointed for subsection 3(2);
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“conversion factor” means a percentage specified in the table to clause 4 of
Schedule 4 or in the table to clause 10 of that Schedule;

“conversion threshold” means the amount prescribed for the purposes of this
definition;

“crediting rate” means a rate determined under paragraph 48(1)(c);

“Deputy Chairman” means the Board member holding office as Deputy
Chairman under section 8;

“disqualified person” means a person—

(@)
()
()
@)

()

1)

who has been convicted or found guilty of an offence punishable
by 12 months or more imprisonment;

who has been convicted or found guilty of an offence involving
dishonesty;

in respect of whom a receiving order under the Bankruptcy Act
(Cap. 48) has been made;

who is a voluntary or involuntary patient in a mental hospital or
facility under the Mental Health Decree 2011;

who has become incapable of being appointed as, or is
prohibited from acting as, a director of a company because of
section 187 or 190 of the Companies Act (Cap. 247) or another
written law;

who has been, either in Fiji or overseas, disqualified from acting
as a director or executive officer of a body corporate under a law
relating to companies or to the provision of financial services.

“document” includes:

(@
()

()

any paper or other material on which there is writing;

any paper or other material on which there are marks, figures,
symbols or perforations having a meaning for persons qualified
to interpret them; and

any article or material from which sounds, images or writings
are capable of being reproduced with or without the aid of any
other article or device;

and includes a document created or stored electronically;

“employee” has a meaning affected by subsections (2), (3) and (4);

“employer” has a meaning affected by subsections (2), (3) and (4);

“entitlement event”, for an FNPF member, means any of the following—

(@
(%)

()
(@

the member reaches the age prescribed for this paragraph;

the member becomes physically or mentally incapacitated from
ever engaging in any further employment;

the member has left, or is about to leave, Fiji permanently to
reside in another country;

the death of the member;
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“executive officer”, for a body corporate, means a person who takes part in
the management of the body corporate;

“exempt employee”, for an employer for a month, means any of the
following—

(a) an employee of the employer who, at any time during the
month—

(1) 1isless than 15 years old; or

(ii)  is an outworker as defined in the Workmen’s
Compensation Act (Cap. 94); or

(ii1)  1is detained in a prison, approved school under the
Juveniles Act (Cap. 56) or is a voluntary or involuntary
patient in a mental health hospital or facility under the
Mental Health Decree 2011;

(b) an employee of the employer whose total wages payable by the
employer for the month are less than the prescribed amount;

(c) an employee of the employer, not being a resident of Fiji, upon
whom have been conferred, who has been accorded or who is
entitled to, immunities and privileges under the Diplomatic
Privileges and Immunities Act (Cap. 8);

(d) a person who is employed in Fiji but is not a citizen of Fiji,
unless the person has applied to become a member and his or
her employer has agreed under subsection 36(2);

(¢) a person declared by the Board under subsection (5) to be an
exempt employee of the employer;

“financial condition report” means a report required by section 124;
“financial crime” means any of the following—

(a) an offence that involves fraud or dishonesty relating to the assets
or money of the Board or a fund;

(b) financing or facilitating, or being involved in financing or
facilitating, an offence relating to the assets or money of the
Board or a fund;

(c) dealing with the proceeds of crime as defined in the Proceeds of
Crime Act, 1997 (otherwise than in accordance with that Act),
whether or not related to the Board or a fund;

(d) an offence under the Financial Transactions Reporting Act 2004,
whether or not related to the Board or a fund;

“financial year” means the period from 1 July in a year to 30 June in the
next year;,

“FNPF” means the Fiji National Provident Fund continued in existence by
section 29;

“FNPF account”, for an FNPF member, means the account required in
respect of the member by subsection 45(1);

“FNPF member” means a person —
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(a) who was, immediately before Part 3 commenced, a member of
the FNPF in respect of whom contributions were or were
required to be made under the former law; or

() admitted as an FNPF member under this law;

until the person ceases to be an FNPF member under this law;
“former law” means the Fiji National Provident Fund Act (Cap. 129);
“fund”, in relation to the Board, means each of the following—

(a) the FNPF;

(b) the Retirement Income Fund;

(c) the Special Death Benefits Fund;

(d) any other fund established by the Board;

and, in relation to another retirement income product provider, means
a fund that a condition of the approval under this law of a retirement
income product provided by the provider, or a prudential standard,
requires the provider to establish and maintain;

“funding and solvency certificate”, for a fund, means a certificate referred to
in section 90 in respect of the fund;

“general account”, for an FNPF member, means the account for the member
provided for in paragraph 45(2)(b);

“general entitlement”, for an FNPF member at a particular time, means the
balance of the member’s FNPF account at that time less the amount of
the member’s preserved entitlement at that time;

“holding company” of a company has the same meaning as in section 156 of
the Companies Act (Cap. 247);

“inadmissible asset”, in respect of a fund, means any of the following—
(@) goodwill;
(b) adeferred taxation credit;
(c) deferred acquisition costs;
(d) management rights;
(e) computer software;
() any other intangible asset;

(g) any surplus in another fund that may be transferred to the fund
under this law;

(h) if the value of an asset of the Board used in the conduct of
business of the fund, as recorded in the Board’s accounts, is
more than the amount that the asset would reasonably be
expected to be sold for—the asset, to the extent of the difference
between the 2 amounts;

(i) any prescribed asset;
“inspector” means a person appointed by the Board under subsection 99(1);
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“investment guidelines”, for a fund, means an investment guideline in force
under section 93;

“key features statement”, for a retirement income product, means a
statement for the product required by section 73;

“mandated contribution” means an amount required by section 37 to be paid
as a contribution;

“minimum sum” means the amount prescribed for the purposes of this
definition;

“nomination” means a nomination under subsection 58(1);

“penalty amount” means an amount required by subsection 40(1) to be paid
as a penalty amount;

“personal representative”, of a person who has died, has the same meaning
as in the Succession, Probate and Administration Act (Cap. 60);

“prescribed” means prescribed by the regulations;

“preserved account”, for an FNPF member, means the account for the
member provided for in paragraph 45(2)(a);

“preserved entitlement”, for an FNPF member, means the amount calculated
under subsections (7) and (8) in respect of the member;

“pro-rata crediting rate” means a rate determined under paragraph 48(1)(d)
or subsection 48(3);

“prudential standard” means a standard made under section 121;
“public official” means a person who—

(a) is an employee in the public service (within the meaning of the
Public Service Act 1999); or

(b)  holds an office in the Republic of Fiji Military Forces or the Fiji
Police Force; or

(c) holds a full-time office in, or is a full-time employee of, a
commercial statutory authority or a government company (both
as defined in the Financial Management Act 2004) (except the
Board);

but a person is not a public official merely because he or she is a
Board member or the Chairman of the Board;

“RBF inspector” means a person appointed by the Reserve Bank under
section 131;

“related company”, for a company (the “first company”), means a company
that is—

(a) asubsidiary or a holding company of the first company; or
(b) asubsidiary of a holding company of the first company; or
(c) aholding company of a subsidiary of the first company;

“relevant document or thing” means a document or thing that—
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(a) an employer is required to keep under this law or the
Employment Act (Cap. 92); or

(b) an inspector reasonably considers may be relevant for a purpose
mentioned in subsection 101(1) or 102(1);

“relevant person” means each of the following—
(a) an employer;

(b) a person who an inspector has grounds to suspect may be an
employer;

(c) when the employer or suspected employer is a body corporate—
an executive officer of the body corporate,

(d) an employee;

(e) a person who an inspector has grounds to suspect may be an
employee.

“Reserve Bank” means the Reserve Bank of Fiji;

“Retirement Income Fund” means the fund required by section 65 to be
established by the Board;

“retirement income product” means—
(a) an annuity; or
(b) an account based pension;

“retirement income product provider” means an annuity provider (as defined
in the definition of “annuity” in this subsection) or the provider of an
account based pension;

“solvency requirement”, for the FNPF, means the solvency requirement set
to in section 32;

“Special Death Benefit Fund” means the fund required by section 81 to be
established by the Board,

“staff member” means a member of the Board’s staff;

“statutory manager” means a person appointed under section 133 as a
statutory manager;

“subsidiary” of a company has the same meaning as in section 156 of the
Companies Act (Cap. 247);

“this law” includes the Regulations;

“transition law” means the Fiji National Provident Fund Transition Decree
2011,

“wages”, for an employee for a period—

(a) includes all amounts payable in money to the employee by his or
her employer in respect of the period under the relevant contract
of employment, ignoring deductions and withholdings (whether
or not required by law); and
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